
                                                                                                                                       

  

 

AWR – EXPLANATION OF PAY 
 
1.  PAY 
The definition of pay for the purposes of the AWR is defined as basic pay plus other contractual entitlements that 
are directly linked to the work done by the agency worker whilst on a temporary assignment, i.e., ‘pay for work 
done’.   
This guide explains what is included and excluded when establishing equal treatment on ‘pay’. 

1.1 ‘Pay’ includes.   
• Basic pay based on the annual salary an agency worker would have received if recruited directly (usually 

converted into hourly or daily rate). 
• Overtime payments. 
• Shift allowances. 
• payment for annual leave (where the entitlement is above the current statutory minimum of 5.6 weeks 

at a full-time equivalent rate which can be added to the hourly or daily rate. For more information on 
paid holiday calculations see TEAM TOOLBOX Sheet 12). 

• bonuses or commission payments directly attributable to the amount or quality of the work done by the 
individual, including where targets achieved, and payments related to quality of personal performance. 

• additional discretionary, non-contractual bonuses that are paid with such regularity that they have 
become custom and practice, e.g., where a Christmas bonus has been so paid.  

• vouchers or stamps which have monetary value – e.g., luncheon vouchers, childcare vouchers.  
1.2 ‘Pay’ excludes. 

• Occupational sick pay (the regulations do not affect your entitlement to statutory sick pay) 
• occupational pensions. 
• Occupational maternity, paternity or adoption pay (if an agency worker has a contract of employment 

with the agency, and depending on qualifying service, they may be entitled to such payments from the 
Agency). 

• Redundancy pay (statutory and contractual). 
• Notice pay (statutory and contractual). 
• Payment for time off for Trade Union duties 
• Guarantee payment if you are laid off. 
• Advances in pay or loans e.g., for season tickets. 
• Expenses such as accommodation and travel expenses. 
• Payments or rewards linked to financial participation schemes such as share ownership schemes. 
• Overtime or similar payments where the agency worker has not fulfilled qualifying conditions that a 

permanent member of staff would have to fulfil.  
• Any payments that require an eligibility period of employment/service. 
• Bonuses which are not directly linked to the contribution of the individual – e.g., a flat rate bonus that is 

given to all directly recruited workers to encourage loyalty or long-term service.   
• bonuses of any kind paid to permanent staff after the agency worker’s posting has ended (unless a 

permanent member of staff leaving at the same time as the agency worker would receive a 
retrospective payment) 



                                                                                                                                       

  

• additional discretionary, non-contractual bonuses, if these payments are not made with 
such regularity that they have become custom and practice e.g., a one-off payment to 
celebrate a particular event. 

 
2.  Bonuses linked to individual performance  

There are many different types of bonus or commission payments. The key question when deciding whether an 
agency worker qualifying for equal treatment is entitled to any such payment is whether it is directly 
attributable to the work which that worker has done.  
2.1 Examples of payments to which an agency worker would be entitled would include: 

• commission payments linked to sales. 
• bonuses payable to all staff who meet a specific individual performance target, e.g., in terms of calls 

handled in each time. 
• bonuses payable to all staff who consistently respect company standards or values. 
• bonuses payable based on individual performance over a given period, e.g., a reporting year.  

2.2   Examples of payments to which an agency worker would not be entitled would include: 
• bonuses reflecting the overall performance of the business. 
• bonuses reflecting the overall performance of the part of the organisation where the agency worker 

has worked, but to which the agency worker has made only a minimal contribution. 
• bonuses designed to reward loyalty to the organisation or longer-term service. 

2.3  In all cases an agency worker will not have to receive the same bonus as any directly recruited worker but 
instead must have access to the same opportunity to achieve a bonus, subject to their personal 
performance. 

 
Where a bonus payment to a directly recruited employee would reflect performance over a period that exceeds 
an agency worker’s posting, the agency worker would be entitled to the payment that a permanent employee 
doing the same job for the same period would have received. So, if a permanent employee stays for only six 
months of a reporting year would have received 50% of a bonus that would also be the case for an agency 
worker present for those six months.  

 
3. Performance appraisal systems 

3.1  The effect of the Regulations is not to require integration of agency workers into performance appraisal 
systems for permanent staff. The agency worker is entitled to the bonus that a permanent employee 
performing at the same level in the same job would have received, but this does not mean that the same 
process for assessing performance need be followed. 

 
Where an agency worker qualifies for equal treatment in respect of a bonus that would normally be calculated 
based on a performance appraisal system, alternative approaches could include: 

• creating a simpler system to appraise agency workers. 
• utilising an agency’s existing appraisal/feedback system to keep track of their performance.  
• paying the agency worker, the appropriate performance bonus - for example, the award based on a 

satisfactory performance.   
 

However, should a Hirer choose to address this requirement of the regulations by integrating an agency worker 
into an existing performance appraisal system, this should not affect the worker’s employment status. 
 



                                                                                                                                       

  

4. In Summary 
 
 
 

What is included in “pay” What this means Does not mean 
Basic Pay  

 

‘Pay for work done’; 
annual salary usually 
converted in hourly/daily 
rate. 
 
NB. To this may be added 
some or all the other 
contractual elements 
below 

Occupational pension 
contributions, 
redundancy/severance, 
expenses, Occupational 
sick pay. Maternity, 
paternity, or adoption pay.  
NB. Agency Workers are 
entitled to SSP. 
 

Overtime pays.   

 

Extra pay for additional 
overtime hours as if 
recruited directly  

An automatic entitlement 
for extra pay as an agency 
workers will still need to 
qualify for overtime as if 
recruited directly (where 
such criteria apply to the 
latter) 
 

Bonus or incentive payment 
linked to personal 
performance.  

 

‘Pay for work done’ and 
directly attributable to 
the individual 

Bonuses based solely on 
business performance, 
discretionary bonuses 

Holiday pay  

 

Above the statutory 
minimum, can be paid in 
lieu of part of the 
hourly/daily rate 

Other contractual and 
statutory paid leave, (e.g., 
compassionate leave, paid 
time off for union duties or 
jury service) NB unless 
employed by the Agency, 
who would be responsible 
for any such provision due. 
 

Vouchers or stamps  Of monetary value so 
another form of “pay” 
such as luncheon 
vouchers 
 

Other benefits in kind, 
Financial Participation 
Schemes 

Paid time off for ante-natal 
appointments 

Paid at full hourly rate for 
the duration of the 
appointment 

 
 
 
 


